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AGENDA

AWhat is Employment LawZ&Time Away From Work
AEmployees vs. IndependeRAEmployee Handbooks

Contractors AHandling Discrimination
AEmployment At Will and Harassment Complaints
AHiring Process ARetaliation
AWage & Hour Issues APerformance Management
AReasonable ATermination

Accommodations
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WHATIS EMPLOYNMENIIAW?

ADivision of law that governs the relationship between employer and
employees

AWnho do these rules apply to?
AEmployees
AVolunteers
AIndependentContractors
AThird Parties
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BEMPLOYEES INDERPENDENOONTRACTOR

AMassachusetts
APresumption of employment

AlndependentContractors

AFreedom from control
AService performed isoutsid@ Y LI 2 & SNXQA dzadzr £ O2dzNE S
A Customarily engaged independent trade, occupation or business
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WHATWouLLDYOu DO?

AYou hire a new trainer, Bo, to work in yaffice. He wants to be an
Independent contractor, not an employee. Trying hard to remember
If that employment lawyer said anything on this topic at tast MCC
program you attendedyou recall that there may be an issue with
this, so you express reluctance in response. Bo offers to sign an
agreement where he acknowledges that he is an independent

contractor.
AGreat! (Or is it?)
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EMPLOYMENAT WILL

AANSY LI 28SNJ 2NJ SYLJ 2SS atwife (1TS2NY Al
reason or na@eason, with some exceptions
Al 0 oAfté R2Sa y2i YSIyYy SyLiz2esSa O
as discrimination or retaliation
ANo agreementefines howlong the employment relationship wilst

ACertain types of employees are not subject to employrreayill
laws includingsome employeeswvith contracts and unionized
employees
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HIRINGPROCESS

AStart by controlling the process as much as possible
AKnowwhat you can and cannot ask in an interview
ACreateguidance for consistent and lawfulterviewing

ABe cautious and calculated when asking questions aimed at specific
skills
AwSLI | OS auSftf YS | 062dzi €2dz2NBESf Té& gA
functions of the job
AAsk the candidate for examples of how they have or would handle scenarios
that illustrate the need for certaiskills

ADocument objective reasons for selections carefully during and after
Interview
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KNOWTHEPROTECTEDATEGORIES

ARace/Color

AGender
APregnancy/PregnaneRelatedConditions
AGenderIdentity or Expression
ASexual Orientation
ANationalOrigin/Ancestry
AReligion

AAge

AMilitary Status
APhysical/MentaDisability
AGeneticinformation
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INTERVIEWO' ' SANDDON TS

AEducation ASalary
AMlarital/Family Status ACriminal Records
APregnancy AReligion

ADisability AMilitary

Age AGenetic Information

ANational Origin ASexual Orientation
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WHATWouLLDYOu DO?

AYou are interviewindylel for a weekend positionMel mentions in
conversation during the interview thae is active irhischurch.

AWhat can or should you askm?
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WHATWouLLDYOu DO?

AYou are interviewingfeidifor a job as a receptionist. Good
attendance Is a must. During the interview, Heidi mentions she is 5
months pregnant.

AWhat questions can you ask Heidi about her pregnancy, maternity
leave and/or her intentions after the baby arrives?
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WAGE& HOURISSUES

AKnow your legal obligations regarding:
AWhen and how to pagmployees for theiwork
A Calculating hours worked
AMeal breaks
AOvertime

AMaintain clear policies and practices relatitgpunchingin/out,
breaks, and approval of overtime

ARegularlyeview your exempt and nonexempt classifications for
compliance

AConduct routineaudits to ensure compliance
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WHATWouLLDYOu DO?

AOne of your serverdlex,takes a 30 minute unpaid lunch break each
day. The last few days you have noti¢éwth munching omisgluten
free, carbfree, (tastefree) tofu salad in the kitchen duririus break.
 2dz2Q@S | f ;hesoyednmesSdRsists Bthetiservers or a
customer here and there duringsbreak.

ADoes any of this trouble you?

MBE Brownsioy



REASONABLIACCOMMODADIONS

AManager must be able to spot a request for reasonable
accommodation

Aal yIF ASNAR Ydzad Sy3lFr3aS Ay OGKS aAy
ANever outright rejectequestsialk, talk, talk

ADo not have to provide if wil Ol dz& S @& dzy RdzS 0 dzZNR S\
ADo not have to provide the accommodaticequested
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WHATWouLLDYOu DO?

ACelia, your bookkeeper, has been struggling to keep up with her work
lately. You have also noticed that she has been late to work with
some frequency In the last few weeks. When you sit down to talk to
her about it, she indicates that she is trying her best, but that she has
been having a hard time of it due to her chronic depression.

AWhat do you say in response?
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TIME AWAY FROMWORK

AKnow all the lawg that apply to youbusiness; that require employers to
give job protected time away fronvork, including:
A Family and Medical Leave Act
A Massachusetts Paid Family and Medical Leave Act
A Massachusetts Earned Sick Time
A Massachusetts Parental Leave
A MassachusettSmallNecessities Leave Act
A Massachusetts Domestitiolence Leave
A Massachusetts Jury Duty Leave
A Massachusetts Veteran and Memorial Day Leave
A Military Leave

AReview your Employee Handbook and make sureythat business has
olicies consistent with the state and federal leave laws #ratapplicable
0 you
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WHATWouLLDYOu DO?

ADonaldc who recently startedvorking for your businesscalls right
before his shift to say he Is going to be late because one of his
daughters Is sick and needs to go to the doctor. You tell him he will
NEOSAGS | 61 NYAy3I AYy KAia FAES F
note.

A Did you do the right thing?
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EMPLOYEHANDBOOKS

A Thinkstrategically about employeleandbooks
A Can create legal exposure
A No policies the organization will not follow; no wishful thinking
A No using handbooks from your last job or online!
A Handbooks are not operations manuals or vision statements

AUnc{er I\t/lassachusetts law, handbooks may be deemed an employment
contrac

AEmployers cannot have it both waggxpecting employees to follow
handbook while holding themselves free to ignore the policies

AFIin_e print disclaimer provision may not protect employer from contract
claim

AProgressive discipline process policy may be relied upon by employee
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HANDBO®IROLICIESO INCILWDE

A Anti-harassment

A Massachusetts Earnefick Time

A Massachusetts Pregnant Workers Fairness Act

A Safe harbor for deductions from exempt employees
A Vacation (use it or lose it)

A Family & Medical Leave Act

A Massachusetts Domestic Violence Leave Law

A Disclaimers

I\/B J MORGAN
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SAMPIEEHANDBO®HABIEEFOFCONTENTS

A WELCOME / OUR VALUES A VACATION A NONFRATERNIZATION
A INFORMATION ABOUT THE HANDBO@EREAVEMENT A NO SOLICITATION
A YOUR RESPONSIBILITY REGARDIAG JURY DUTY A  TELEPHONEND CELL PHONE USE
THIS HANDBOOK A MILITARY LEAVE A CONFIDENTIALITY
A ATWILL EMPLOYMENT A FAMILY AND MEDICAL LEAVE ACTAS50PERSONAL APPEARANCE AND HYGIE
A EQUAL EMPLOYMENT OPPORTUMTYMA SMALL NECESSITIES LEAVE AET WORKPLACE SAFETY AND
A AMERICANS WITH DISABILITIES ACT (50+) ANTHVIOLENCE
A IMMIGRATION REFORM AND CONARMMA PAID FAMILY AND MEDICAL LEAVELECTRONIC COMMUNICATIONS
ACT ACT AND INFORMATION TECHNOLOGY
A SEXUAL AND OTHER UNLAWFUL A MAPARENTAL LEAVE A SOCIAL EDIA POLICY
HARASSMENT A MA DOMESTIC VIOLENCE LEAVE &OFALKING TO THE MEDIA
A CATEGORIES OF EMPLOYMENT A MA VETERANS AND MEMORIAL DAYSUBSTANCE ABUSE
A WORK SCHEDULES AND REPORTING.EAVE A PERFORMANCE APPRAISALS
YOUR HOURS WORKED A MAPREGNANT WORKERS A2 hwYowQ{ /hat9b{!¢Lt
A  OVERTIME FAIRNESS ACT INSURANCE BENEFITS
A BREAK AND MEAL PERIODS A INSURANCE PROGRAMS A IF YOU MUST LEAVE US
A PAYDAY POLICY & PAYROLL A STANDARDS OF CONDUCT A ACKNOWLEDGEMENT
DEDUCTIONS A SAFETY AND SECURITY PROCEDURES
A  HOLIDAYS A ATTENDANCE STANDARDS

|\,5)|§>Alj SIGKCRVE A SMOKING
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HAND ILIN®ISCRIMINATIONID
HARASSMENIOMPLAINTS

ADoyou have a discrimination and harassment prevention policy?
ADo your employees know how to report an issue?
ARegular training is recommended!

MBEJ Brownoy



WHATWouLLDYOu DO?

AYou sit down wittHenryto deliverhis performance review. When
you announce thahis2 SN} £ £ NI GAyYy3I A& | aw
AYLINR OS < hehsyfrﬂng Frhad is vihéme informs you thathe
believeshissupervisor is unfair, and thiie R 2 S & y (shelikeK A Yy {
older employees.

AWhat do you do now?
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RETALAATION

ATo set forth a claim of retaliation an employee needs to show

AProtected activity
AAdverse employment action
ACausal connection

AMost employment laws have antetaliation provisions
AMake sure your policies include a strongnetaliation provision!
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PERFORMANMANAGEMENT

AHave a consistent approach to performance evaluation and ensure
Handbook reflects reality

AEmbrace performance management
AKnow your rights and those of your employees in this process
AFollow 5 easy steps

ALots of laws that protect employees and their time away from work
AProtected characteristics
ALeave laws
A Accommodation of disability & religion
ANo retaliation for complaints
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5 RASYSTERS

dentify the problem and how it is affecting the business
dentify potential rights of employee to engage in that conduct
dentify your responsibilities for addressitige problem

dentify resources available to you and the employee

Deliver feedback and DOCUMENT

ok b
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DOCUMENTATION

AProvides the best foundation against litigation

AMemories fade: witnesses leave
ADecisioamakers believe what they read

ADo not be caught ready to terminate an employee with no
documentation in the file!

AProtects you and your company
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WHATDOEIZ00ODDOCUMENTATIAMDOKLIKE

AProvide details of what employee did

ABe accurate R2 y Qi SEF 33ISNI S 2NJ FI f aA7
AMake itcomplete (date it!)

ACreate a plan for improvement

AEnsure consistency with handbook/progressive discipline

AGive employee opportunity to sign or object

ABe professionall
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TERMINATION

AClear communication to the employee
A2 VAN KFadAteée 2N aAy UKS Y2YSylil

AReview policy or performance issues and consider whether you have
held others to same standard

ADocumentdocument,document!
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WHATWouLLDYOu DO?

A, 2dz N a4aA01 YR GANBR 2F | | NNB
Manager. He Is grumpy with members, and you have received
complaints from members and guests. You feel like you have given
him ample opportunity to improve. You decide to fire him, and sit
down with him to inform him of your decision.

AWhat do you say?
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Thank You!

L uke Blackadar DanielleJurema Lederman
luke @artsandbusinesscouncil.orgdlederman@morganbrown.com

This [)ubllcatlon, which may be considered advertising under the ethical rules of certain jurisdictions,
should not be construed as legal advice or a legal opinion on any specific facts or circumstdghees by

' NIla 9 .dzaAySaa [ 2dzy OAt Qa £ Browdek dog ELRI/prkheéire SNR "2 NJ U |
attorneys. This presentation is intended for general information purposes only and you should consult

an attorney concerning any specific legal questions you may Hawvgloyers should be mindful that

these issues remain fluid and should ensure that decisions are madeé based on the

information available.
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