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AGENDA

ÅWhat is Employment Law?

ÅEmployees vs. Independent 
Contractors

ÅEmployment At Will

ÅHiring Process

ÅWage & Hour Issues

ÅReasonable 
Accommodations

ÅTime Away From Work

ÅEmployee Handbooks

ÅHandling Discrimination 
and Harassment Complaints

ÅRetaliation

ÅPerformance Management

ÅTermination
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WHATISEMPLOYMENTLAW?

ÅDivision of law that governs the relationship between employer and 
employees

ÅWho do these rules apply to?
ÅEmployees

ÅVolunteers

ÅIndependent Contractors

ÅThird Parties
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EMPLOYEEVS. INDEPENDENTCONTRACTOR

ÅMassachusetts
ÅPresumption of employment

ÅIndependent Contractors 
ÅFreedom from control

ÅService performed is outside ŜƳǇƭƻȅŜǊΩǎ ǳǎǳŀƭ ŎƻǳǊǎŜ ƻŦ ōǳǎƛƴŜǎǎ

ÅCustomarily engaged in independent trade, occupation or business
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WHATWOULDYOUDO?

ÅYou hire a new trainer, Bo, to work in your office.  He wants to be an 
independent contractor, not an employee.  Trying hard to remember 
if that employment lawyer said anything on this topic at the last MCC 
program you attended, you recall that there may be an issue with 
this, so you express reluctance in response.  Bo offers to sign an 
agreement where he acknowledges that he is an independent 
contractor.  

ÅGreat! (Or is it?)
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EMPLOYMENTATWILL

ÅAn ŜƳǇƭƻȅŜǊ ƻǊ ŜƳǇƭƻȅŜŜ Ŏŀƴ ǘŜǊƳƛƴŀǘŜ ŜƳǇƭƻȅƳŜƴǘ άat willέ ŦƻǊ ŀƴȅ 
reason or no reason, with some exceptions
Åά!ǘ ǿƛƭƭέ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ŜƳǇƭƻȅŜŜǎ Ŏŀƴ ōŜ ǘŜǊƳƛƴŀǘŜŘ ŦƻǊ ƛƭƭŜƎŀƭ ǊŜŀǎƻƴǎ ǎǳŎƘ 

as discrimination or retaliation

ÅNo agreement defines how long the employment relationship will last

ÅCertain types of employees are not subject to employment-at-will 
laws including some employees with contracts and unionized 
employees 
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HIRINGPROCESS

ÅStart by controlling the process as much as possible

ÅKnow what you can and cannot ask in an interview

ÅCreate guidance for consistent and lawful interviewing

ÅBe cautious and calculated when asking questions aimed at specific 
skills
ÅwŜǇƭŀŎŜ άǘŜƭƭ ƳŜ ŀōƻǳǘ ȅƻǳǊǎŜƭŦέ ǿƛǘƘ ǉǳŜǎǘƛƻƴǎ ŦƻŎǳǎŜŘ ƻƴ ǘƘŜ ŜǎǎŜƴǘƛŀƭ 

functions of the job
ÅAsk the candidate for examples of how they have or would handle scenarios 

that illustrate the need for certain skills

ÅDocument objective reasons for selections carefully during and after 
interview
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KNOWTHEPROTECTEDCATEGORIES

ÅRace/Color
ÅGender
ÅPregnancy/Pregnancy-Related Conditions
ÅGender Identity or Expression
ÅSexual Orientation
ÅNational Origin/Ancestry
ÅReligion 
ÅAge
ÅMilitary Status
ÅPhysical/Mental Disability
ÅGenetic Information
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INTERVIEWDO’SANDDON’TS

ÅEducation

ÅMarital/Family Status

ÅPregnancy 

ÅDisability

ÅAge

ÅNational Origin 

ÅSalary

ÅCriminal Records

ÅReligion

ÅMilitary

ÅGenetic Information

ÅSexual Orientation
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WHATWOULDYOUDO?

ÅYou are interviewing Mel for a weekend position.  Mel mentions in 
conversation during the interview that he is active in his church. 

ÅWhat can or should you ask him? 
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WHATWOULDYOUDO?

ÅYou are interviewing Heidi for a job as a receptionist.  Good 
attendance is a must. During the interview, Heidi mentions she is 5 
months pregnant. 

ÅWhat questions can you ask Heidi about her pregnancy, maternity 
leave and/or her intentions after the baby arrives?

Copyright © 2021 Morgan, Brown & Joy, LLP. 



WAGE& HOURISSUES

ÅKnow your legal obligations regarding:
ÅWhen and how to pay employees for their work

ÅCalculating hours worked

ÅMeal breaks

ÅOvertime

ÅMaintain clear policies and practices relating to punching in/out, 
breaks, and approval of overtime

ÅRegularly review your exempt and nonexempt classifications for 
compliance

ÅConduct routine audits to ensure compliance
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WHATWOULDYOUDO?

ÅOne of your servers, Alex, takes a 30 minute unpaid lunch break each 
day.  The last few days you have noticed him munching on his gluten-
free, carb-free, (taste-free) tofu salad in the kitchen during his break. 
¸ƻǳΩǾŜ ŀƭǎƻ ƴƻǘŜŘ ǘƘŀǘ he sometimes assists other servers or a 
customer here and there during his break.  

ÅDoes any of this trouble you?
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REASONABLEACCOMMODATIONS

ÅManager must be able to spot a request for reasonable 
accommodation 

ÅaŀƴŀƎŜǊǎ Ƴǳǎǘ ŜƴƎŀƎŜ ƛƴ ǘƘŜ άƛƴǘŜǊŀŎǘƛǾŜ ŘƛŀƭƻƎǳŜέ

ÅNever outright reject requests; talk, talk, talk

ÅDo not have to provide if it will ŎŀǳǎŜ άǳƴŘǳŜ ōǳǊŘŜƴέ

ÅDo not have to provide the accommodation requested
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WHATWOULDYOUDO?

ÅCelia, your bookkeeper, has been struggling to keep up with her work 
lately.  You have also noticed that she has been late to work with 
some frequency in the last few weeks. When you sit down to talk to 
her about it, she indicates that she is trying her best, but that she has 
been having a hard time of it due to her chronic depression.  

ÅWhat do you say in response? 
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TIMEAWAYFROMWORK

ÅKnow all the laws ςthat apply to your business ςthat require employers to 
give job protected time away from work, including:
ÅFamily and Medical Leave Act
ÅMassachusetts Paid Family and Medical Leave Act
ÅMassachusetts Earned Sick Time
ÅMassachusetts Parental Leave
ÅMassachusetts Small Necessities Leave Act
ÅMassachusetts Domestic Violence Leave
ÅMassachusetts Jury Duty Leave
ÅMassachusetts Veteran and Memorial Day Leave
ÅMilitary Leave

ÅReview your Employee Handbook and make sure that your business has 
policies consistent with the state and federal leave laws that are applicable 
to you
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WHATWOULDYOUDO?

ÅDonald ςwho recently started working for your business - calls right 
before his shift to say he is going to be late because one of his 
daughters is sick and needs to go to the doctor. You tell him he will 
ǊŜŎŜƛǾŜ ŀ ǿŀǊƴƛƴƎ ƛƴ Ƙƛǎ ŦƛƭŜ ŦƻǊ ōŜƛƴƎ ǘŀǊŘȅ !b5 ȅƻǳ ǊŜǉǳƛǊŜ ŀ ŘƻŎǘƻǊΩǎ 
note.

Å Did you do the right thing?
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EMPLOYEEHANDBOOKS

ÅThink strategically about employee handbooks
ÅCan create legal exposure
ÅNo policies the organization will not follow; no wishful thinking
ÅNo using handbooks from your last job or online!
ÅHandbooks are not operations manuals or vision statements

ÅUnder Massachusetts law, handbooks may be deemed an employment 
contract
ÅEmployers cannot have it both ways ςexpecting employees to follow 

handbook while holding themselves free to ignore the policies
ÅFine print disclaimer provision may not protect employer from contract 

claim 
ÅProgressive discipline process policy may be relied upon by employee 
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HANDBOOKPOLICIESTOINCLUDE

ÅAnti-harassment 

ÅMassachusetts Earned Sick Time 

ÅMassachusetts Pregnant Workers Fairness Act

ÅSafe harbor for deductions from exempt employees

ÅVacation (use it or lose it)

ÅFamily & Medical Leave Act 

ÅMassachusetts Domestic Violence Leave Law 

ÅDisclaimers
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SAMPLEHANDBOOKTABLEOFCONTENTS
Å WELCOME / OUR VALUES
Å INFORMATION ABOUT THE HANDBOOK
Å YOUR RESPONSIBILITY REGARDING 

THIS HANDBOOK
Å AT-WILL EMPLOYMENT
Å EQUAL EMPLOYMENT OPPORTUNITY
Å AMERICANS WITH DISABILITIES ACT
Å IMMIGRATION REFORM AND CONTROL 

ACT
Å SEXUAL AND OTHER UNLAWFUL 

HARASSMENT
Å CATEGORIES OF EMPLOYMENT
Å WORK SCHEDULES AND REPORTING 

YOUR HOURS WORKED
Å OVERTIME
Å BREAK AND MEAL PERIODS
Å PAYDAY POLICY & PAYROLL 

DEDUCTIONS
Å HOLIDAYS
Å PAID SICK TIME

Å VACATION
Å BEREAVEMENT
Å JURY DUTY
Å MILITARY LEAVE
Å FAMILY AND MEDICAL LEAVE ACT (50+)
Å MA SMALL NECESSITIES LEAVE ACT 

(50+)
Å MA PAID FAMILY AND MEDICAL LEAVE 

ACT
Å MA PARENTAL LEAVE
Å MA DOMESTIC VIOLENCE LEAVE (50+)
Å MA VETERANS AND MEMORIAL DAY 

LEAVE
ÅMA PREGNANT WORKERS

FAIRNESS ACT
Å INSURANCE PROGRAMS
ÅSTANDARDS OF CONDUCT
ÅSAFETY AND SECURITY PROCEDURES
ÅATTENDANCE STANDARDS
ÅSMOKING

ÅNON-FRATERNIZATION
ÅNO SOLICITATION
Å TELEPHONE AND CELL PHONE USE
Å CONFIDENTIALITY
Å PERSONAL APPEARANCE AND HYGIENE
Å WORKPLACE SAFETY AND 

ANTI-VIOLENCE
Å ELECTRONIC COMMUNICATIONS 

AND INFORMATION TECHNOLOGY
Å SOCIAL MEDIA POLICY
ÅTALKING TO THE MEDIA
ÅSUBSTANCE ABUSE
ÅPERFORMANCE APPRAISALS
Å²hwY9wΩ{ /hat9b{!¢Lhb 

INSURANCE BENEFITS
Å IF YOU MUST LEAVE US
ÅACKNOWLEDGEMENT
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HANDLINGDISCRIMINATIONAND

HARASSMENTCOMPLAINTS

ÅDo you have a discrimination and harassment prevention policy? 

ÅDo your employees know how to report an issue?

ÅRegular training is recommended!
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WHATWOULDYOUDO?

ÅYou sit down with Henry to deliver his performance review.  When 
you announce that his ƻǾŜǊŀƭƭ ǊŀǘƛƴƎ ƛǎ ŀ άwŜŀƭƭȅΣ ǊŜŀƭƭȅΣ ƴŜŜŘǎ ǘƻ 
ƛƳǇǊƻǾŜΣ ŀƴŘ ŦŀǎǘΣέ he is crying. That is when he informs you that he 
believes his supervisor is unfair, and that he ŘƻŜǎƴΩǘ ǘƘƛƴƪ she likes 
older employees.

ÅWhat do you do now?
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RETALIATION

ÅTo set forth a claim of retaliation an employee needs to show:
ÅProtected activity

ÅAdverse employment action

ÅCausal connection

ÅMost employment laws have anti-retaliation provisions

ÅMake sure your policies include a strong no-retaliation provision!
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PERFORMANCEMANAGEMENT

ÅHave a consistent approach to performance evaluation and ensure 
Handbook reflects reality

ÅEmbrace performance management 
ÅKnow your rights and those of your employees in this process

ÅFollow 5 easy steps!

ÅLots of laws that protect employees and their time away from work
ÅProtected characteristics

ÅLeave laws

ÅAccommodation of disability & religion

ÅNo retaliation for complaints
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5 EASYSTEPS

1. Identify the problem and how it is affecting the business

2. Identify potential rights of employee to engage in that conduct

3. Identify your responsibilities for addressing the problem

4. Identify resources available to you and the employee

5. Deliver feedback and DOCUMENT
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DOCUMENTATION

ÅProvides the best foundation against litigation
ÅMemories fade; witnesses leave

ÅDecision-makers believe what they read

ÅDo not be caught ready to terminate an employee with no 
documentation in the file!

ÅProtects you and your company

Copyright © 2021 Morgan, Brown & Joy, LLP. 



WHATDOESGOODDOCUMENTATIONLOOKLIKE?

ÅProvide details of what employee did

ÅBe accurate ςŘƻƴΩǘ ŜȄŀƎƎŜǊŀǘŜ ƻǊ ŦŀƭǎƛŦȅ

ÅMake it complete (date it!)

ÅCreate a plan for improvement

ÅEnsure consistency with handbook/progressive discipline

ÅGive employee opportunity to sign or object

ÅBe professional!
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TERMINATION

ÅClear communication to the employee

Å5ƻƴΩǘ ŀŎǘ Ƙŀǎǘƛƭȅ ƻǊ άƛƴ ǘƘŜ ƳƻƳŜƴǘέ

ÅReview policy or performance issues and consider whether you have 
held others to same standard

ÅDocument, document, document!
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WHATWOULDYOUDO?

Å̧ ƻǳ ŀǊŜ ǎƛŎƪ ŀƴŘ ǘƛǊŜŘ ƻŦ IŀǊǊȅΩǎ ƭŀŎƪƭǳǎǘŜǊ ǇŜǊŦƻǊƳŀƴŎŜ ŀǎ .ŀƴǉǳŜǘ 
Manager.  He is grumpy with members, and you have received 
complaints from members and guests.  You feel like you have given 
him ample opportunity to improve.  You decide to fire him, and sit 
down with him to inform him of your decision. 

ÅWhat do you say?
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Thank You!

This publication, which may be considered advertising under the ethical rules of certain jurisdictions, 
should not be construed as legal advice or a legal opinion on any specific facts or circumstances by the 
!Ǌǘǎ ϧ .ǳǎƛƴŜǎǎ /ƻǳƴŎƛƭΩǎ ±ƻƭǳƴǘŜŜǊ [ŀǿȅŜǊǎ ŦƻǊ ǘƘŜ !ǊǘǎΣ aƻǊƎŀƴ, Brown & Joy, LLP and/or their 
attorneys. This presentation is intended for general information purposes only and you should consult 
an attorney concerning any specific legal questions you may have.Employers should be mindful that 
these issues remain fluid and should ensure that decisions are made based on the most up-to-date 
information available.
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